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STATEMENT ON MERITS. 


J. Your petitioner seeks to review in these pro- 
ceedings, the action of the United States District 
Court, of the Western District of Washington, 


Northern Division, in confirming certain orders of 
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the referee in bankruptey, in the involuntary bank- 
rupteyv proceedings of Pat Gibbons, and in requiring 
your petitioner to propound her claim and establish 
nev title to certain property and moneys, arising 
from the sale of the community real property of 
vour petitioner and her husband, Pat Gibbons, based 


upon the following facts contained in the record. 


2. In January, 1912, Pat Gibhens was adjudged 
UN SOE OU ES bankrupt, upon a petition of certain 
of his creditors. He was, at the time, the husband 
of this petitioner, Mary L. Gibbons, but she was not 
made a party to the proceedings by the ereditors for 
bankruptey, adjudicated against, nor was the com- 
munity, consisting of Gibbons and his wife, men- 
tioned therein, and the petition for involuntary bank- 
rupteyv referred only to Gibbons, as an imdividual, 
and to his debts. At the time of this adjudication 
as to Gibbons, he and vour petitioner, his wife, 
owned and had owned for many vears, prior thereto, 
640 acres of coal land, described as Section 16, Town- 
ship 21, North Rahee 72, W. N-| situate in Kine 
County, Washington, upon which, there was a de- 
veloped coal mine, known as the ‘‘Occidental Coal 
Mine”, which coal mine was being operated by F. 


A. Ketcham, under a twenty-five years’ lease to hin, 
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by Gibbons and wife, dated November 30, 1910. 
Under the terms of this lease, the lessee was re- 
fiomect to pay rentals by way of rovaltv for the 
amount of coal and other mineral products taken 
from said community lands, and provided for a 
mininum rental of $2,500 per annum, payable quar- 
terly. These lands containing the coal, were ac- 
quired during the married life of Gibbons and wife, 
through their joint efforts, and it is admitted in 
these records, that these lands and the coal taken 
therefrom was community property, one-half there- 
of, belonging to each member of the community, 
under the laws of the State of Washington, the title 
to which rested in the community, composed of the 
husband and wife, and that each member of the 
community had a vested right in and to one-half 
of this property, under the laws and the decisions 
of the court of last resort in the State of Wash- 


ington. 


Mary L. Gibbons, tlie wife, mm no way con- 
sented, nor was she a party to the bankruptcy pro- 
ceedings against her husband, Pat Gibbons. The 
trustee assumed that he had the right as trustee in 
bankruptey, to the possession of this community real 
property, and took at least constructive possession 


thereof, caused the coal lands to be appraised in the 


6 


bankrupteyv proceedings, and the appraisers valued 
the lands, regardicss of the lease for the coal, at 
$145,000 and the lands subject to the lease of the 
value of $100,000, and also appraised a mile and a 
half of standard gauge railway, situate upon said 
land, and used in connection with the development 
of the coal mine, at $6,000. 


In June, 1914, the trustee in said hankruptey’s 
estate of Pat Gibbons, and without the community or 
the community estate being made a party to the 
bankruptcy proceedings and without notice to vour 
petitioner, under order of the referee in bankruptcy, 
sold the coal lands hereim described, for the sum of 
$48,050, which was paid to the trustee in cash and 
received and retained by him as funds of the alleged 
estate of the involuntary bankrupt Gibbons. When 
the trustee qualified in the bankrupteyv proceedings, 
upon allegations that he did not want to do anv act 
to prevent him from repudiating the lease or denying 
the validity of the lease, and after he had taken such 
possession as he had of these lands, refused to accept 
the rentals earned under the lease, and the lessee 
thereupon, from time to time, as the lease required, 
paid in to the Seattle National Bank of Seattle, 
Washineton, various sums of money, which the 


lessee paid as vent and royalty, under the terms of 
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the lease and at the time of the sale by the trustee 
of said coal mining property, this fund in the Seattle 
National Bank, amounted to $8,174.51, which money 
still remains in the possession and contro] of said 
bank. After the adjudication of bankruptey, var- 
ious ereditors of Gibbons proved their claims before 
the referee, but substantially all those claims filed 
by the credtiors, was the separate indebtedness of 
the said Pat Gibbons, and not an indebtedness 
against the community consisting of Pat Gibbons 
and his wife, vour petitioner. No attempt was ever 
made in this bankruptcy proceeding to determine 
the character of the elaims proven as to whether 
they were the separate debts of Pat Gibbons, or 
community debts, nor was any attempt ever made 
to determine whether or not the community con- 
sisting of Gibbons and wife was bankrupt or isol- 
vent, as distinguished from the bankruptey or insol- 
yeney as to Pat Gibbons, as to his separate indebted- 
ness, and no steps were taken to bring the conmunity 
or the wife before the court in bankruptev prior to 
the issuing of the show cause arder. 

3. In June, 1914, the trustee in the Pat Gibbons’ 
bankruptcy proceedings, filed a petition with the 


referee in bankruptcy, setting forth that there had 
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come into his possession $48,050, being the proceeds 
of the sale of these conmunity coal lands, the same 
having been purchased by Dexter Horton Trust and 
Savings Bank; that the Seattle National Bank of 
Seattle, held at least $8,174.51 paid into the bank bv 
the lessee, by wav of rents and rovalties under the 
terms of the lease, as to the coal lands, which rent 
or vovalty had been paid into the bank because the 
trustee refused to accept it and because the trustee 
did not then desire to recognize the validity of the 
lease, not so far as it effected or might effect the 
proceedings in bankruptcy against Pat Gibbons, and 
stating in his petition that he had now determined 
to accept this money paid into the Seattle National 
Bank, as rentals and rovalty by the lessee, under the 
lease of Gibbons and wife. but the Seattle National 
bank refused to pay these funds over to the trustee, 
alleging as a reason therefor that Mary L. Gibbons, 
(your petitioner), as wife of the said Pat Gibbons, the 
bankrupt, asserted some right, title, claim or interest 
in said funds, and alleging that he, the trustee, was 
advised and helieved the facts to be that the said 
Marv lL. Gibbons has no right, tithe or interest im 
and to said funds, derived from the sale of said 
property, then in possession and control of the trus- 


tee, or, in and to the funds in the possession of the 
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Seattle National Bank, and further alleged in his 
petition that notwithstanding his belief, that the 
wife bad no interest in these funds, that it was 
advisable that some final determination be made bv 
the referee in bankruptcy as to the rights of said 
Marv L. Gibbons in said money, if any she had, and 
praved that a show cause order issue against the 
Seattle National Bank, requiring the bank to pay 
over the money to the trustee or show cause, why 
he should not do so, and also, for a show eause order, 
requiring Mary bL. Gibbons, vour petitioner, to 
appear and assert and propound to the referee in 
bankruptcy, any right, title, claim or interest, which 
she had or made or claimed to have in the moneys 
in the possession of the trustee and in the moneys 
in the possession of the Seattle National Bank, and 
provide that in case she failed so to do, that she 
be barred from any right, title or interest in and 


ro such property. 


On June 24, 1914, the referee in bankruptey, 
ieseca upon the tistee’s petition, made an order, 
requiring that Marv L. Gibbons, vour petitioner, as 
the wife of Pat Gibbons, the bankrupt, and as a 
member of said community to appear before the 
referee and assert and propound her right, title, 


claim or interest or whatever right, title, claim or 
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interest she had or claim in and to sand lamds amd 
eoal claims and the moneys mentioned in the petition, 
to-wit: the moneys for whieh the property had been 
sold, the rentals or rovalty under the community 
lease paid into the bank, and the trustee caused this 
order and the petition to be served upon Mary L. 


Gibbons, personally. 


+, On August Tth, vour petitioner made her 
special appearance in answer to the show cause order 
or citation, and objected to the jurisdiction of the 
court, and sought to quash the citation because of 
lack of jurisdiction of vour petitioner, or to hear 
or determine the subject matter, in so far as the 
property interest and rights of the petitioner were 


cencericd. GSee Dis: Page 15.) 


Her motion was.overruled and she was ordered 
to file an answer, which she did, without waiving the 
special appearance and preserving her rights under 
her special appearance, which answer is found 1n the 


transcript, page 195. 


In this verified answer, she denied the material 
allegations of the petition of the trustee, based upon 
which, the show cause order and citation were issued, 
and set up affirmatively, that all the property from 


which the funds in the hands of the trustee and in 


lat 


the possession of the bank, had been acquired, was 
and at all times, during the existence of the bank- 
ruptcy proceedings, had been, the community pro- 
perty of herself and Pat Gibbons; she also alleged 
that long prior to the attempted sale of said prop- 
erty, she had filed in the County Auditor’s office of 
King County, Washington, the county in which. said 
lands were situate, under the provisions of the 
Washington statute, her claim of community interest 
im that property, and that substantially, the entire 
indebtedness alleged to be owing by the involuntary 
bankrupt, Pat Gibbons, and that all the claims filed 
or proven against the said bankrupt, were the sep- 
arate debts of Pat Gibbons, and not an indebtedness 
of or against the community, consisting of Pat Gib- 
bons and wife. The trustee filed a reply, denying 


the material allegations of the affirmative matters. 
wits..gpace 20.) 


Without submitting or permitting anv evidence 
in support of any of the issues presented by the 
petition, answer and reply, the referee entered an 
order, adjudging that the trustee was entitled to the 
sole possession and control of all the community 
property of Pat Gibbons and his wife, voux pe- 
titioner, and the funds derived therefrom, both as 


to the sale of the property and the rentals under the 
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lease, and that all the community property and said 
funds were subject to administration and distribu- 
tion in the bankruptev proceedings, in such manner 
as the court might thereafter direct, and set the 
matter of adininistration and distribution for hear- 
ing before the referee. on August 13, 1914, and 
entered an order, directing that at such time, vour 
petitioner, Mary L. Gibbons, appear and_ pro- 
pound her elaim and title, 1f anv she had, in and to 
said moneys, so In possession of the tiustee and the 


Seattle National Bank. 


A petition for a review of the action of the 
referee in bankruptcy, in all these particulars, was 
fled perore the District Judec, and eras hearden. 
him on August 28, 1914, and the District Judge filed 
a memorandum decision and thereafter an order and 
judgment upholding and confirming the orders of 


the referee in bankruptcy. (Trs. page 23-30.) 


From this confirming order of the District Court 
the petitioner, Mary L. Gibbons, presents this appli- 
eation for revision of such order and the orders of 


the rerceree. 
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ASSIGNMENT OF ERRORS. 
I 


®. The District Court erred in overruling the 
objections of the petitioner to the jurisdiction of 
the court in bankruptev and in denving petitioner’s 
motion to quash the order, requiring vour petitioner, 
as the wife of Pat Gibbons, the bankrupt herein, to 
appear before the referee and assert and propound 
ner title and claim to the property described in the 
order issued in the nature of a citation on June 24, 
1914, and in holding that the petition, upon which, 
said order was hased, was sufficient to give the court 
m bankruptcy jurisdiction of vour petitioner, or 
her interest in said property, or of the community, 
consisting of Gibbons and wife, or the community 
property, OY any Portion thereot. (See Petitions 
and Order, T'rs. pages 1-15.) 


JUG. 


The District Court erred in confirming the 
referee’s order adjudging that the trustee was ecn- 
titled to the sole possession and control of the com- 
munity property of Gibbons and wife, vour pe- 


‘HERO v Een es 
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UOL 


The District Court erred in confirming the 
order of the referee, adjudging the trustee entitled 
to the sole possession and control of the funds de- 
rived from the sale of said community property of 
said bankrupt and wife, vour petitioner, including 
the rentals and Yovaltv for coal, under the lease at 
the lands, belonging to the community, on deposit 
in the Seattle National Bank, and deposited in said 
bank, by the lessee of the Occidental Coal Mine. 

IV. 

The District Court erred in holding that all the 
community property, including the proceeds of sale 
and the rovalties from coal, was subject to distribu- 
tion in the bankruptcy proceedings, and in directing 
the Seattle National Bank to deliver possession of 
such funds in its possession to the trustee in bank- 
ruptey. 

iC 

The District Court erred in confirming the order 
of the referee in bankruptey, as to the various mat- 
ters set forth in the opinion of the court, based upon 
the petition to require vour petitioner and_ said 
bank to appear and show cause why it did not turn 


over to the trustee, moneys in its possession, paid 
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into the bank by the lessee under the lease, and to 
require vour petitioner to set forth and propound 
her title and claims to the community property, 1n- 
cluding the funds arising from the sale of the com- 
munity real property by the trustee in bankruptcy 
and in and to the funds in the possession of the 
bank, by wav of rovalties for coal, taken from the 
community lands, as set forth in the memorandum 
decision, filed August 28, 1914, and the order based 
thereon, filed September 38, 1914. (See Opinion, 
Trs. pages 24-31.) 
VL. 

The District Court erred in holding, as a mat- 
ter of law, that the court in bankruptey had juris- 
diction of the person of vour petitioner, or the 
subject matter set forth in the pleadings so as to 
ive the coult, jurisdiction thereof, based on the 
facts set forth in the petition of the trustee, for 
an order requiring the bank and vour petitioner to 
show cause, ete., (Tvs. pages 7-14), and the answer 
of vour petitioner thereto, (Trs. pages 15-19), and 
the reply of the trustee to the answer, (Trs. pages 
20-21). and in holding that the court in bankruptey 
had jurisdiction, either of the subject matter or of 


your petitioner or of said Seattle National Bank. 
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WI. 


The District Court erred in not holding that the 
community, consisting of Pat Gibbons and vour 
petitioner, as such, had not been brought before the 
cont, and in not holdmio thatthe cour, hacen, 
jurisdiction of the community or of vour petitioner 
as a member thereof, or of Pat Gibbons, the bank- 
rupt, as a member of such community, and in not 


dismissing vour petitioner from such proceedings. 


VEE 


The District Court erred in upholding the 
legality .of the sale by the trustee of the community 
property, and in adjudging that the court in bank- 


ruptev had jurisdiction thereof. 


ARGUMENT AND CITATION. 


6. In the State of Washington under the com- 
munity system of ownership of property by husband 
and wife, there exists as to such husband and wife, 


three distinct estates. 


First: The estate of the husband consisting of 
property acquired before his marriage and there- 
after by gift, devise, or descent, which is his separate 


estate and in which his wife has no interest, and of 


He; 


which he can make disposition and conveyance with- 
out his wife joining him. 
Sec. 5915, Rem sd Bal. CodeWash., Voi. 2. 


Second: The separate estate of the wife, con- 
sisting of property owned by her at the tine of her, 
Marriage, or subsequently acquired by gift, devise, 
or descent, which estate can be conveyed by the wife 
without her husband joining, and over which the 
husband has no control. 

See, 5916, Rem. & Bal. Code Wasim, Vol. 2. 


Third: The community estate consisting of prop- 
erty acquired by either husband or wife or jointly 
through earnings of both or either and the aceumnu- 
lations from funds derived therefrom, which can 
only be encumbered or conveved by the joint deed 
of a husband and wife. All attempts to convey or 
encumber the same by either the husband or wife 
alone, are null and void. 

sec. 0917, Rem. d& Bal. Code Wash., Vol. 2. 


ft. The community propertv law of the State 
of Washington has been the cause of much litigation. 
ever since its enactment in 1879, but there are cer: 
tain propositions of law with reference to which, 
there is no longer any dispute, either in the State 


or Federal Gourts, and among these, are: 
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(a) That the community, consisting of the hus- 
band and wife, is a compound creature of statute, 
eapable of acquiring, owning and disposing of prop- 
erty, real and personal, and represents unity, and 
that nothing but death or divoree can dissolve this 


community. 


(b) That the property it acquires is known as 
the community property, and the title thereto is 
not blended in its embers, ‘not united merely, but 
unified, not mixed but identified’’, and that neither 
member of such community, acting mdependently, 
can affect the status of the community real property ; 
that is to say, neither member of the community can 
separately convey, or contract to convey or mortgage 
or create a hen against the community real property, 
and that any attempt to do so, is utterly void. That 
to do so lawfully or affectively, the community itself 


MHISt Bel, OMmeih 


(c) That the one-half interest held by each 
member of the community, in all the community 
property, both real and personal, represents a fixed, 
vested right of property, and that the one has no 
different or larger proprictory interest in such prop- 


erty, than the other. 
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(d) That under this statute, the separate debts 
of neither the husband nor wife, can be enforced 
against the community real property at all, nor 


against the husband’s interest therein. 


(e) The legislature saw fit to clothe the hus- 
band with reference to the personal property of the 
community with the power of sale, the same as of 
his own separate property, and made the husband 
the trustee of the community, as distinguished from 
the community itself, with reference to the manage- 


ment of the conmmunity personal property. 


But this power ceases the moment the ¢om- 
munity personal property is converted into cash, 
when the wife has the right as a member of the com- 


mimaity to he heard with reference to its use. 


(J) Each member of the community has the 
lawful right to do business for himself or herself, 
independently of the community, or the community 
relations, and as such, may acquire separate prop- 
erty and create separate debts, as though the com- 


munity itself did not exist. 


The community property law of the State of 
Washington is different in many essentials fiom the 
community property laws in other states, and any 


decision relating to this subject matter, from Cali- 
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fornia or any of the other community property 
states, is of slight value, by reason of these distine- 


tions. 


For instance, in the State of Washington, our 
conmunity property law, gives to the husband and 
wife, a vested mght of property, and the interest ot 
the husband and wife are not only equal, but unified, 
not mixed or blended, but identified, and we eall the 
court’s attention to the case of Holyoke vs. Jackson, 
reported in 

3 Wash. Territory, 235, 
in which, the principal opinion was written by the 
then Chief Justice Greene, one among the ablest 
jurists in the Northwest, and, in speaking of this 
community and its similarity to co-partnership, the 
court said: 


“A eonventional community, in a_ state 
where statutes would permit, might be contrived 
which would be substantially a partnership; but 
an ordinary legal community is, in many ln- 
portant particulars, quite distinct. It is hke a 
partnership, in that some property coming from 
or through one or other or both of the individ- 
uals forms for both, a common stock, which 
bears the losses and receives the profits of its 
management, and which is hable for individual 
debts; but it is unlike, in that there is no regard 
paid to proportionate contribution, service, or 
business fidelity; that each individual, once in 
it, is incapable of disposing of his or her in- 
terest; and that both afe powerless to escape 
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from the relationship, to vary its terms, or to 
distribute its assets or its profits. In fixity of 
constitution, a community resembles a corpora- 
tion. It is similay to a corporation in this, also, 
that the state originates it, and that its powers 
and habilities are ordained by statute. In it, 
the proprietary interests of husband and wife 
are equal, and those interests do not seem to 
be united merely, but unified; not mixed or 
blent, but identified. It is sa: generis,—a crea- 
ture of the statute. Bv virtue of the statute, 
this husband and wife creature acquires prop- 
erty. That property must be procurable, man- 
ageable, convertible, and transferable in some 
way. In somebody must be vested a power in 
behalf of the community to deal with and dis- 
pose of it. ‘To somebody it must go in case of 
death or divoree. Its exemptions and liabilities 
as to indebtedness must be defined. “All this is 
regulated by statute. Alanagement and dispo- 
sition may he vested in either. one or both of the 
members. I[f in one, then that one is not there- 
by made the holder of larger proprietary rights 
than the other, but is clothed. in addition to his 
or her proprietary rights, with a bare power in 
trust for the community. This power the statute 
of 1878 chose to lav upon the husband, while the 
statute of 1879 thought proper to take it from 
the husband, and lav it upon husband and wife 
together. As the hushand’s ‘hike absolute power 
of disposition as of his own separate estate’. be- 
stowed by the ninth section of the act of 1873, 
was a mere trust conferred upon him as a mem- 
ber and head of the community in trust for the 
community, and not a proprietary right, it was 
perfectly competent for the legislature of 1879 
to take it from him and assign it to himself and 
his wife conjointly. Tis was done. Wien, 
therefore, in 1880, the plaintiff in error, without 
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his wife, entered into an agreement to sell the 
land in question, he agreed to do what he him- 
self, by himself, could not do, and therefore 
could not agree to do. To make an actual sale 
or convevance without his wife, he had no 
power. ‘The law says such a thing shall not be 
done. An agreement proposing it 1s in conflict 
with the lawe aid word.” 


Judge Hoyt said: 


‘By section 8 of the stance of N79) ile 
husband is clothed with a certain trust in re- 
spect to community real property. The manage- 
ment and control of it is vested in him, not for 
himself, but for the community. Besides this, 
he with the wife, is endowed with power to dis- 
pose of it. This power, too, is in trust for the 
community, for we must distinguish the com- 
munity called into existence by the statutes from 
the two individuals who composed it. By a lke 
distinction, a corporation is coneeived to differ 
from its stockholders. * * * In the matter 
of disposing of community real property, hus- 
band and wife are, by the law of 1879, joint 
trustees for their mutual benefit in the com- 
munity. Within the scope of their joint trust, 
neither can act without-the other. No contract 
of disposition undertaken by either husband or 
wife, in contravention of his or her fiduciary 
relation to community real property, can be en- 
forced so as to reach any such property, directly 
or indirectly.”’ 


And these words were cited with approval by 
the United States Supreme Court, in 
Warburton vs. White, 176 U. S., 48+. 
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9. We submit the broad propositicn, that under 
the Washineton community property statute, the real 
property belonging to the community, cannot be in- 
cumbered or its condition changed in any manner, 
directly or indirectly, so as to deprive either member 
of the community, of his or her vested rights therein, 
except by joint action, or bv reason of some form of 
due process of law, by a court of competent juris- 
diction, and that there is no power lodged with the 
referee in bankruptey, under the bankruptey law, 
to turn aside or ignore this provision of protection 
to the petitioner. That aside from the mere man- 
agement of estates lawfully brought into the bank- 
ruptey court, it has no power to substitute by any 
show cause order or citation, or any other process, 
me COMMIT Ol VOour Petitioner, as a7 member 
thereof, which will bring into the bankruptcy pro- 
ecedings, such community or your petitioner, for the 
purpose of determining the rights of property of 
the community, or her vested rights in this prop- 
erty, or for the purpose of determining the com- 
munity debts, except upon process issued bv the 
court in the nature of original process jin a_ suit 


between the proposed parties, for that purpose. 


We submit, as a proposition of law, that before 


the court in bankruptey inquires into the community 
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property or disturbs the petitioner’s vested right in 
this property, it must have jurisdiction of the com- 
munity and then, it must be lawfully established, 
that the community itself, is insolvent, and there is 
no presumption that any debt is a community debt, 
in the sense of the bankruptev statute. Such an 
insolvent proceeding, as we find here, under the 
community property statute of the State of Wash- 
ington, and where the creditors proceed only against 
one member of the community and not against the 
community, there arises by law, two presumptions, 
one, that the insolvency proceedings relate only to 
the separate debts and property of the involuntary 
bankrupt named, and, second, that there are ho 
community debts and that the community, itself, is 
solvent, else the community would have been brought 


into the bankruptev proceedings originally. 


Again, until it has been made to appear affirma- 
tively that there are sufficient conuunity debts to 
make the community insolvent and until each mem- 
ber of the community has been brought before the 
court by the usual process, the question of the in- 
solvency of the community is not involved, and 
when involved and properly before the court, as 
against a charge of insolvency, vour petitioner and 


the community would have the right to plead sol- 
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venev of the community, and upon such plea the 
community and your petitioner would be entitled 
to a jury, as to the question of the insolvency of 


such community. 


But, upon the face of these proceedings, the 
value of the property, the amount of cash in the 
hands of the trustee and deposited in the bank, 
accruing from sale and rentals of admittedly com- 
munity property, are suff@ent to show that the 
community is solvent, and if solvent, the court in 
bankruptey has no jurisdiction, and cannot secure 
jurisdiction, except the insolvency of the community 
be established in the manner contemplated by the 
Act of Bankruptey of 1898. 


10. We contend that iu principle, Sub-section 
G., of Bankruptey Act, apples to the ‘‘community”’ 
in the same sense and with the same particularity 
as though it were a co-partnership, and this sub- 
section authorizes the court in bankruptcy to mar- 
shal and distribute the assets of the co-partnership 
estates and individual estates, but Sub-section H. 
provides in substance that when one or more, but 
not all the members, of a co-partnership is an ad- 
judged bankrupt, the partnership property shall not 


be administered in bankruptey, unless by the consent 
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of unadjudicated partners, and this provision is 
clearly for the purpose of enabling the solvent part- 
ner to settle the partnership business, outside of 
bankruptcy, and the consent required here, is re- 
quired to prevent bankruptey proceedings in just 
such a case as this, where the proceeding in bank- 
ruptcy, 18 against one or more of the partners, but 
not against the co-partnership. See the cases of 


In we Micyer, 2nd Circuit C. GC. A., 98 Hed: 
Lilo; 


Dickas vs. Barnes, 6th Cireuit, C. GC. A., 140 
Fed., 849. 
This law has been construed absolutely to pro- 
hibit bankruptey without the consent of the adjudi- 
eation by an individual partner and 


In-re Bertenshaw, Sth Cireait, CG. CG, A., 150 

Med. 263, 

the court said: 

‘“No express provision can be found in the 
legislation and no indication or implieation is 
presented it, that the adjudication of a partner- 
ship draws into the adiinistration of an estate 
in the court of bankruptey, the property of the 
solvent partners who were not adjudged bank- 
rpo. 


In all proceedings in bankruptcy, against one 
member of a partnership, as this bankruptcy pyo- 


ceeding is against one member of the community, the 
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adjudication in bankruptey cannot be maintained, 
unless all the members of the co-partnership are in- 
solvent, because insolvency is the essential element 
in the act of bankruptey to give the court jurisdic- 
tion. 

Colher, on bankruptey, 10th edition, 1914, page 
152, in speaking of this question, says: 


“Where the assets of a partnership, to- 
gether with the individual properties of each 
partner, exceeds their liabilities, the partnership 
is not insolvent.”’ 


in re Perley, 138 Wed. 927. 


inmeuhencase: ol 


Franes vs. WeNcal, 3rd Ciremt, C.-C. A. 186, 
481, 


the Cireuit Court of Appeals said: 


‘“A partnership cannot be adjudged bank- 
rupt in an involuntary proceeding, unless it has 
committed an act of bankruptey. If the action 
judged, be one involving insolvency, since every 
partner is liable in solido for all the partnership 
debts, the adjudication against the partnership 
must be based upon the allegations and pro- 
visions that the assets of its members in excess 
of its individual debts, plus the assets of its 
partnership, are insufficient to pay the partner- 
ship debts, otherwise, there is no partnership 
insolvency, notwithstanding the entity doc- 
inti, 7 
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Here, we have the involimtary bankruptcy ot 
Pat Gibbons, a member of the community, being a 
creature of statute, as a c¢o-partnership is a creature 
of agreement, In which neither member of the com- 
munity has consented to the bankruptcy proceedings ; 
in which only one member of the community was 
before the bankrupt court: in which it affirmatively 
appears that substantially all the debts by reason 
of which Pat Gibbons was adjudged a bankrupt, 
were the separate debts of the bankrupt, for which 
the connnunity property is vot lable; in which the 
community, itself, is affirmatively shown to be sol- 
vent, and not insolvent, because the record discloses 
that the aggregate of the debts proved against Pat 
Gibbons, the bankrupt, amount to $97,833.39, the 
value of the property as appraised is $145,V00 inde- 
pendent of the lease, and subject to the lease, ap- 
praised at $100,000, and the railway on the land used 
in connection with the coal mining operation, ap- 
praised at $6,000, so that we have the community estate 
appraised at $151,000, which was done by appraisers 
appointed in this bankruptcy proceeding, and hence 
officers of the court, and for this purpose must be 
accepted as its value under the Bankruptcy Act, so 
that upon the face thereof, the value of this com- 


munity property is $53,000 in excess of the aggregate 
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of the separate debts and the commanity debts and 
this fact admitted upon the record, that substantially 
all this $97,883.39 of debts are the separate debts of 
the bankrupt. 


11. Under the conditions existing here, and 
the uncertainty of what the purchaser by way of 
title would receive, at such a sale, the community 
property sold at $48,050, thus wiping out property 
appraised at $151,000 for a nominal sum, and thus 
the record establishes the reason and the justice of 
the law, which requires that the community be 
affirmatively shown to be insolvent before its prop- 
erty can be sacrificed in any such a manner and 
we submit that sueh a proceeding as we have here, 
and the exercise of the powers of the court of bank- 
ruptey in the manner it was exercised here, so clearly 
results in confiscation of property and its value that 
the reason for the law, as herein contended for, 
proves its necessity. Here, we have the community 
and the community property, in which, vour pe- 
titioner has a vested one-half interest, and of the 
value of $151,000, taken away from her without 
notice, sold under an order in a proceeding to which 
she was not a party, reducing the value of her estate 


without her being before the court in excess of ........ 
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per cent, and if upheld by the courts, it results in 
the taking without any process whatever against 
vour petitioner, her vested rights in property, the 
appraised value of which, is more than $75,000, and 
she is asked to accept in lieu of this $75,000, $24,025, 
less than one-half its appraised value and hindered 
with the expenses and costs of insolvenev to the 
amount of thousands of dollars, and because to the 
end that the creditors of Pat Gibbons has filed an 
voluntary petition in bankruptev and established 
debts without regard to the community and without 
regard to vour petitioner, and without regard to 
the debts of the community or the debts of vour 
petitioner, and passed over to the purchaser of such 
property, more than $50,000 worth of her property, 
without vour petitioner having her day in cow, as 
to the debts, the amount or their character, and 
without regard to the solvency or insolvency of the 
community as such and so far as she is concerned 
without having heard her as to the necessity for, or 
of the sale or without reference to any other rights, 


relating to her property. 


12. And, after this has been done without notice 
to her, without the consent of either member of the 


community, and after the sale has been made and 
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the proceeds of sale paid into the hands of the 
moustee, im «proceeding to which she was mot a 
party, and not until the court is ready to distribute 
the proceeds of the sale to the creditors of the bank- 
rupt, 1s she invited to come in and show what claim 
or right or title she has or claims or claimed, in and 
to said property already sold. Tf that be the law. 
then no milder term can be applied to it than rob- 
bery. 

These creditors might have filed an involuntary 
petition in involuntary bankruptey against this com- 
munity composed of Pat Gibbons and wife, and 
alleged the insolvenev of the community and its 
members and that these debts were in part or wholly 
community debts, showing the items of each, and 
thus brought the connnunity together with the other 
imdividual member thereof before the court in bank- 
ruptey and required the community to meet such 
petition; but in domg so these creditors would have 
at once forced the proposition of establishing at the 
threshold of the proceedings the fact that the com- 
munity was insolvent and unable to pav its debts, for 
which the community property was holden. So we 
think it is to be presumed from all these facts that 
these creditors knew that this community was of 


insolvent and that if they started the machinery in 
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the court of bankiuptecy, the fact presented to the 
court by the community would instantly stop sueh 
machinery and deprive the conrmot Samer 
juvisdiction; and evidently these creditors must have 
concluded that vour petitioner was ignorant of her 
Tights or might overlook them, and that by this 
procedure a 4150,000 community estate would be 
erabbed for a nominal sum to pay separate debts of 
the bankrupt and that vour petitioner might, in some 
way, be estopped from questioning the sale, after the 
distribution of the funds had been made; but for- 
tunately for her, the trustee at first refused to accept 
the rentals under the lease of this community prop- 
erty and thus compelling the lessee, im good faith 
and to protect his lease, to pay the money over to 
the bank; and there it remained deposited until the 
cohununity property was sold and the trustee had 
the $48,050 in his possession and desired a distribu- 
tion when he undertook to say to the bank, ‘'I will 
now accept that deposit and we will let it all be dis- 
tributed at the same time’’. But just here, the bank, 
recognizing the community interest of vour pe- 
titioner and the community character of such funds 
in its possession, was immediately confronted with 
its liability to the petitioner in the event it permitted 


the money to be turned over to the trustee and 
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refused to pay the money to him. The trustee and 
these creditors were thus forced, from the necessity 
of these circumstances, before going anv further to 
attempt to bring vour petitioner before the bank- 


ruptey court in these bankruptey proceedings. 


13. It bas been clearly established bv the 
Federal Courts, by the great weight of authority, 
both as to results and as to the reasoning upon which 
it is based, that the adjudication of individual mem- 
bers of the partnership does not draw into the bank- 
ruptey proceedings the assets of the partnership, 
of which the bankrupt is a member, but against 
which no bankrupteyv proceedings are pending. 


In-re Merewr, 3rd Circuit, C. G. A., 122, Fed., 

384+. (Reported in 56 C, C. A., 472) 

in which, the court used this language: 
“There has been no adjudication against 
the firm, the trustee was not appointed to rep- 
, resent it, but only the one member who hap- 
pened to oppose it in their separate and indi- 
vidual capacity. Under such circumstances, the 
trustee has no authority to interfere with the 
firm asscts.”’ 


14. This creature of the Washington community 
property statute is dissolved only by death or di- 


vorcee, and if by death, then the estate eould not be 
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administered upon, in bankruptey, but would require 
to be adininistered under the probate laws, and if 
dissolved by divorce, the property question, the pay- 
ment of the community debts, as well as the separate 
debts and the distribution of the property, is taken 
eare of in the decree of divorce. Therefore these 
questions effecting the community as such and the 
rights of vour petitioner in this community property 
can only be determined when the community is 
Sefore the Court of Bankruptey and then only when 
such conmunity is shown to he insolvent. 


15. Section 70 of the Bankruptey Act provides 
that the trustee, upon his qualification, shall have 
been vested by operation of law with the title of the 
hankrupt, which, prior to the filing of the petition 
could have heen ‘‘sold) wnder judicial process 
against him,’’ see. 36, U.S. Stat. at large 838. Collier 


on Bankruptcy, pg. 987, and this, we submit is a lmi- 
tation of Ins rmght of possession and control, and 
ought not to be enlarged by judicial construction go as 
to include property claimed by others, and this section 
is to be construed particularly with regard to indi- 
vidual bankrupts, and not to propertv in which 
such bankrupt may have an interest as a member of 
a co-paitnership, or of a community, under the 
connnunity property laws. The said courts, as 


snown im this brier, nave dirmainam wie line very Sthicuine 
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between property owned by an individual, and prop- 


erty owned by a co-partnership. 


Under the Washington statute, execution could 
not be lawfully levied against the community, for 
the bankrupt’s debts, and Pat Gibbons’ interest in 
the community property could not be sold under 
judicial process against him alone, until the 
wite, the other member of the community, had her 
day im court, and not until it had been judicially 
deternuned that the debt for whieh the property 
was to be sold, was a community debt, and the Su- 
preme Court of the State of Washington, has, at no 


tine, disputed this proposition. 


In McDonough vs. Craig, 10 Wash., 244, the 
GoOurt saic : 


“That the prouna facie conclusion following 
from the rendition of the Judgment, can only 
be made judicially conclusive by some action to 
which the wife is a party is too evident to re- 
quire argument. From which it would follow 
that not only the rights of the creditor, but those 
also of the husband and wife as members of the 
community, would be best subserved by having 
the prouna facie presumption made conclusive, 
at the carliest possible moment. * * * It 
necessarily follows that the plamtiff is entitled 
to have his judgment show upon its face the 
fact that it is for a community debt. Otherwise, 
it would not appear therefrom, that it wae a 
hen upon connnunity property.” 
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And we submit that Judicial process mentioned 
in Section 70 above, must be such a process as 1n effect 
in law creates a lien upon the community property, 
and such a hen in the nature of a judgment can be 
created only when the community itself is before a 
court of competent jurisdiction, and it be judicially 
deternuned that the debt for which the property is to 
be sold under judicial process, is a community debt, 
and this same doctrine has been upheld and reaffirmed 
in the following cases from the Supreme Court of the 
State of Washington: 

Powells. Nolen, 27 Wasl., 31s. 
Sloane us. Miweus, 37 Wash. 3s. 
Ip te Steyer, 98 Fed., 290) 


section 5918, P. dB. Code of Wash., reads: 
“The husband has the management and 
control of the community real property. All 
such community real property shall be subject 
to hens of judgments recovered fer community 
debts, and to sale on execution issued thereon.” 
Can it be reasonably argued from this record, 
that the commaunity character of anv of the debts 
mentioned or proved in the involuntary bankruptcy 
proceedings of Pat Gibbons, constituted in effect, 
judgments recovered for community debts? The 
court will remember that there is no mention made 


in the involuntary petition for the adjudication of 


Of 


the bankruptey of Pat Gibbons, and nowhere in 
the record does it appear that the question as to 
Whether or not any of the debts were community 
debts of Pat Gibbons and vour petitioner, was ever 
considered. This section of the Washington statute 
provides that community property can only be sold 
upon execution to satisfy hens of judgments re- 
covered for community debts, and Section 47 of the 
Bankruptcy Act vests the trustee only with the 
rights, remedies and powers of a creditor, holding a 
hen by legal or equitable proceeding thereon, or an 
execution duly returned unsatisfied, and through- 
out these provisions of both the state statute and the 
Act of Bankruptcy, the necessity for a judicial de- 
termination that such a debt is a community debt, 1s 
ever present, and it must necessarily follow that that 
question cannot be adjudicated or made cftective 


against the wife, unless she is a party. 


Two fatal objections appear upon the face of 
this record: to the right of the trustee to sell the 
conmnunity real property, and which is involved in 
the money accruing therefrom, to-wit: the fact that 
no ¢laim is made that any one of the debts was a 
community debt, and second, the absence of one 
member of the community, which would forbid a 
judicial determination of that question, effective 


against the community. 
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16. In holding that the District Court, exercising 
its powers in these bankruptcy proceedings, had 
authority to compel yvour petitioner by citation to 
come into the proceeding and submit to the jurisdic- 
tion thereof and have her property rights determined 
herein, the court finally rested such decision upon the 
proposition that the Supreme Court of the State of 
Washington had held “that an erecution issued on 
a judgment obtained against the husband for a 
community debt may be levied upon community real 


Z 


property,” and from this statement concluded that 
these creditors in filing herein an involuntary peti- 
tion in bankruptey against Pat Gibbons, placed the 
community property and the rights of vour peti- 
tioner in the same adjudicated condition as if the 
creditor had obtained judgment against the hus- 
band, Pat Gibbons, for a community debt; but, we 
submit, first, that this doctrine announced by the 
District Court is not in point and is not applicable 
to this proceeding. In the first place, it is an invol- 
untary bankruptey proceeding and no authority can 
be pointed out under the bankruptey act of 1898 
which gives this force and effect to an involuntary 


hbankrupteyv proceeding against the husband. 


oo 


The cases from the State of Washington, relied 
upon by the District Court, are as follows: 
Curry us. Catlin, 9 Wash, 495. 


ITorton vs. Donahgue-Kelly Banking Co., 15 
Wigishing3 99: 


Allen vs. Chambers, 18 Wash. 341. 
Thygesen vs. Neufelder, 9 Wash. 455. 


But an examination of each of these cases will, 
we think, convince the court that the Distriet Court 
was in error in holding that these decisions were 


controlling here. 


In the Curry case both members of the eom- 
munity and henee the community itself were parties 
to the suit in the Superior Court brought to enjoin 
an execution issued on a Judgment obtained against 
the husband based upon a promissory note signed 
by the husband alone, where the execution was levied 
upon real property standing in the name of the wife 
on the records, and this action was consolidated with 
an action instituted by one Catlin against the wife 
and her husband to subject certain alleged com- 
munity lands standing in the name of the wife alone, 
to the lien of the Judgment rendered against the 
husband for a community debt, and the issue 
tried out was whether or not such lands were 


the separate lands of the wife, or the lands of the 
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community, and the court held that such lands were 
community lands, but the decision was rendered in 
the case of Catlin vs. Curry, being the action to 
subject certain lands alleged to be the separate lands 
of the wife, community lands and hence subject to 
execution for a community debt which had been duly 


established as such in the Superior Court upon 
process against the community, and to emphasize our 


contention that kefore an execution, based upon a 
judgment against one member of the community, 
can be levied upon community real property, the 
Honorable John P. Hort, then a member of the 
Supreme Court (and at the hearing herein the ref- 
enee in bhankrupter), uy a concuriine opimion om 
page 499, said: 


‘“T agree with the conclusion of the ma- 
jority as to the merits of the controversy, but L 
cannot assent to that part of the opinion in 
which it is stated that the complaint of Catlin, 
bv which he sought to have an adjudication that 
his debt was one which could be enforced against 
gmmnnninity propert., di@ mot star aecause cE 
action; for while it is true that the presumption 
that it could be so enforced, yet the fact that 
such presumption is only a prima facte one, 
might largely effect price which would he real 
ized upon a sale of the connnunity property to 
satisfv the judgment. The plaintiff should have 
the right to have the status of his Judgment con- 
clusively established before the sale of com- 
munity property therenhder.”’ 
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The Horton case was one mvolving the lability 
of the community for an obligation of suretyship 
ineurred by the husband on behalf of a corporation 
in which he was an officer in order to protect the 
property and business of the corporation, and it was 
held that presumptively in doing so he was acting 
for the community, and that it was a community 
debt, and again, we have all the parties in interest 


before the court brought in by the usual process. 


In the Allen case all the parties in interest were 
before the court by the usual process. The action 
being in the Superior Court of Washington to re- 
cover for a debt upon which a member of the com- 
munity was only a surety. The defendants, in- 
eluding the community of Chambers and wife, set 
up affirmatively in their answer that the money 
secured on the note was for the benefit of and used 
by the Light and Power Company, a corporation, 
but the court entered judgment against the defend- 
ants, including the community for the amount found 
due, but made an order staying the issuance of an 
execution until the plaintiff had recovered judgment 
against that corporation and by levy exhausted its 
property, thus entering a restricted judgment, which 
the Supreme Court reversed and directed the re- 


strictions to be omitted. In that case your Tonors 
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will see that it was a Judgment in a court of compe- 
tent jurisdiction against the community, and in 
the case being discussed the Judgment was held to 
be a hen upon the community real property of 
Chambers and wife, but before the execution was 
levied the community conveved the property to a 
third party, and the execution was issued and re- 


turned ‘‘no property found.’’ 


Thereupon the judg- 
ment creditor filed this action against Chambers and 
wife, Frost and wife and the representatives of 
the deceased, to whom the title had been con- 
veyed, asking to have the judgment adjudicated a 
hen upon the real property of Chambers and wife 
conveyed and to set aside the conveyance and re- 
quire the property to be subjected to sale and satis- 
faction of the judgment, and this decision clearly 
upholds the principles of law for which we contend 
here. That there may be a judgment against 
one member of the community for a community debt, 
but before execution may be levied upon the com- 
munity property and the same sold, the other member 


of the community must have let day in cour. 


The Thygesen case is the one upon which the 
District Court seems finally to have rested its right 
to subject the community party of Gibbons and wife 


to the administration of the court in bankruptcy in 
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this proceeding, and in that case the husband, Thy- 
gesen, made and filed in the Auditox’s office in What- 
com County, Washington, a deed of assignment re- 
sponsive to the provisions of the insolvency statute, 
enacted by the legislature of the State of Washing- 
ton, March 6, 1890, naming an assignee, who failed 
to qualify, and Neufelder, under the provisions of 
the statute, was appointed by the Superior Court 
and qualified as such assignee, and as such he col- 
lected certain moneys due upon a lease, which had 
been executed by Thygesen to Brown & Carter, and 
thereafter Thygesen and his wife filed their petition 
in the court, seeking to have the assignee account 
for and pay over to them the money collected by him 
under the lease, instead of distributing to the cred- 


itors. 


There vour Honors will see that the deed of 
assigninent was the voluntary act of the busband 
and that the community thereafter voluntarily sub- 
initted to the jurisdiction of the court in that pro- 
ceeding. The trial cout granted the petition but 
the Supreme Court reversed and disinissed the peti- 
tion, but no disputed question of fact was presented 
in that case. The court said: 


“Tt is conceded that the real estate for the 
use of which the rent was paid, was conmunity 
property, and it is also conceded that the debts 
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which have been proved in the insolvency pro- 
ceeding were those of the community. If the 
deed of assignment executed by the husband 
alone is to be construed as a conveyance of the 
property therein described to the assignee 
named therein for the purpose of having it 
applied to the payment of his debts, it is clear 
that it could not have force so far as the cotn- 
munity property is concerned. In other words, 
if the assignment therein made is to he 
treated simply as a convevance at common law 
and the provisions of our statute applied there- 
to, in aid of the common law assignment to be 
created, the property of the comnnimity could 
not be convered thereby.”’ 

So that vour Honors will see that this case, re- 
hed upon by the District Court, is not in point and 
is not analagous, and the very questions of disputed 
facts here were admitted there, and again, it will 
be noticed that the Supreme Court in that case was 
construing a statute enacted in aid of the common 
law assignment. The assignment by the husband 
was made voluntarily, but the assignee failing te 
qualify, another was appointed under the provisions 
of the law by the Superior Court in a proceeding 
regularly instituted for that purpose under the in- 
solvent state law, and thereafter the community sub- 
mitted itself to that jurisdiction and invoked the 
jurisdiction for relicf, and we ask the court to care- 


fully read this decision, and while considering it 


45 


the court will recall the fact that this decision, its 
meaning and effect, must be determined with refer- 
ence to the Act of the State of Washington, entitled 
“An act to secure creditors a just division of the 
estates of debtors, ete.,’’ Session Laws 1889-90, 83, 
and while we have never been able to fully compre- 
hent the logic of a portion of this decision, particu- 
larly relating to the distinction between a deed of 
assignment and a convevanee, still we insist that 
this decision ought not to be controlling in these pro- 
ecadings, even though eiven the full force and eitect 
accredited to it bv the District Court; that decision 
was not made with reference to any Federal Bank- 
ruptey Act, under which we now look for the powers 
of the District Court in its administration of the 
estate of insolvents. In that case not only were all 
the parties in interest before the court by consent 
upon the community’s own motion, but nowhere 
was the question of the solvency or insolvency of 
the community or the other member of the com- 
munity presented or involved, and we cannot believe 
that the Supreme Court of the State of Washington 
would now hold, or ever did hold, that an involun- 
tary petition in bankruptcy as to one member of the 
community, without mentioning or attempting to 


bring before the court any community debts, consti- 
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tutes in effect and in law under the Washington 
community property law, a judgment based upon 
which the trustee in bankruptcy might sell the com- 
munity property as the same might be sold upon 
execution based upon a Judgment in a suit wherein 
it had been adjudicated that the debt was a com- 
munity debt and constituted a hen against the com- 
munity property. 

We respectfully submit that the action of the 
District Court should be reversed. 

ISRAEL & KOHLHASE, 


JOSEPH W. ROBINSON, 
Solicitors for Petitioner, Mary L. Gibbons. 


